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CASES OF INTEREST
R. v Hyde [2016] EWCA Crim 1031
Davis LJ, Jay, William Davis JJ
The court heard numerous otherwise unconnected appeals
and applications to provide guidance on the proper approach
taken by High Court judges who consider applications to appeal
against sentence under s.31 of the Criminal Appeal Act 1968
following the development of a divergence of approach.
The issue for the court was essentially whether the Single Judge
is entitled, if he or she considers that some of the grounds of
appeal are arguable and some not, to grant leave to appeal on
limited grounds only, or whether the Single Judge required in
such a situation to grant leave on (or refer to the Full Court) all
grounds of appeal.
Held, in summary, the position was as follows:
1.

The Single Judge is entitled to grant leave to appeal
against sentence on limited grounds or against part of a
sentence only.

2.

The limited basis on which leave to appeal is granted
should be made unambiguously clear on the Form SJ.

3.

It is a matter for the discretion and evaluation of the Single
Judge (where not refusing leave outright on all grounds) as
to whether to grant leave to appeal on limited grounds or
whether to grant leave to appeal generally.

4.

If an applicant desires to pursue those grounds for which
leave to appeal has been refused by the Single Judge he is
required to renew his application in the usual way within
the prescribed time limit.

as a non-counsel application. If in such a case any other
grounds have been raised and rejected by the Single Judge
the applicant is then required to renew in the usual way if
he wishes to pursue those grounds.
Comment:
This is a helpful decision remedying the divergence in practice
which had developed. However, the court might have been
clearer in relation to the situation where the Single Judge gives
leave on one or more grounds but is silent as to other grounds.
The court stated (at [28]):
“[where] the single Judge grants leave, having focused on a
particular ground or grounds in doing so and failing expressly
to deal with other grounds, that can normally be taken as
an indication of where the Single Judge sees the merits of
the appeal. In such circumstances counsel should consider
carefully whether to pursue those other grounds.”
Is it possible in such circumstances that a single judge who has
remained silent as to the other grounds, those grounds have less
force, but not such as to require a refusal of leave? Is this then
not an invitation to pursue those grounds as supplementary
points? It remains for counsel to take a calculated risk as to the
grounds on which leave was neither granted or refused.
R. v Forbes [2016] EWCA Crim 1388
Lord Thomas (LCJ), Hallet LJ (VP), Treacy LJ, McGowan J
and HH Judge Rook QC

5.

Where the Single Judge has granted leave, either generally
or on a limited basis, leave from the Full Court is required
to advance a further ground formulated since the Single
Judge's decision.

In hearing a number of conjoined applications to appeal,
appeals against sentence and referrals by the Registrar of
Criminal Appeals, the court gave additional guidance in relation
to the sentencing of historical sexual offence cases.

6.

If limited leave is granted by the Single Judge together
with a Representation Order, that funding is limited to the
ground(s) identified as arguable by the single Judge. It will
only extend to arguing renewed grounds of appeal if the Full
Court subsequently grants leave on the renewed grounds.

Held, inter alia, that the guidance given in H [2011] EWCA Crim
2753; [2102] 1 WLR 1416; [2012] 2 Cr App R (S) 21; [2012] Crim
LR 149 was codified by the Sentencing Council in Annex B of the
Definitive Guideline on Sexual Offences. Although the guideline
was clear, various issues had arisen with its application.

7.

No different approach is called for where one element
of the sentence relates to a Bail Act offence (although
of course leave is not required to argue any ground
challenging a sentence for a Bail Act offence).

8.

3

Where a sentence requires to be corrected in order to put
right an unlawful element of the sentence, but the totality
of the sentence will not arguably be affected by correction
of such error and there are no other grounds considered
arguable and there is no other complexity, the Single Judge
ordinarily should grant leave to appeal on that part of
the sentence only, withholding a grant of representation
order; the matter will then be dealt with by the Full Court
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Immaturity
The guideline at [9] stated that:
“If the offender was very young and immature at the time of
the offence, depending on the circumstances of the offence,
this may be regarded as personal mitigation”
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However, in H, at [47(c)] the view was expressed that immaturity
‘goes to’ culpability. That approach better accorded with
principle than the guideline. In assessing such culpability,
it was necessary to look at all the facts and reach an overall
assessment.
When sentencing an adult offender, the Youth Guidelines and
Part 7 of the original Sentencing Guidance Council Sexual
Offences guideline (in relation to sentencing young offenders
for offences with a lower statutory maximum sentence under
the 2003 Act) would not be generally applicable as they were
predicated on the basis that the offender was still a youth. The
decision in GB [2015] EWCA Crim 1501 should not be followed.
Assessment of harm caused
There had to be significantly more before harm was taken into
account as a distinct and further aggravating factor and or
before a judge made a finding of extremely severe psychological
or physical harm so as to justify placing the offence in the top
category of harm.
Application of the guidelines
Paragraph 3 of the Annex B to the guideline provided:
"The court should have regard to any applicable sentencing
guidelines for equivalent offences under the Sexual Offences
Act 2003."
The phrase "have regard to" (which was intended to have the
same meaning as "by measured reference to") was intended to
make it clear that the judge should not simply apply the relevant
guideline applicable at the date of sentence, subject to any
lower statutory maximum sentence applicable at the date the
offence was committed, but use the guideline in a measured and
reflective manner to arrive at the appropriate sentence.
Whilst a judge should have regard to the current guidelines
in that way, the judge should go no further and should not
attempt, as the judge mistakenly did in Attorney General’s
Reference (No.27 of 2015) [2015] EWCA Crim 1538, to construct
an alternative notional sentencing guideline.
Article 7
The court is, as has been stated, not concerned to ascertain
what sentence would have been passed if the case had been
tried shortly after the offence had been committed; it is only
concerned to ascertain the statutory maximum. There may,
however, be rare cases where a broader inquiry is necessary.
Abuse of trust
It was evident from the appeals that one issue that had caused
difficulty was "abuse of trust" as an express aggravating factor
and as used in respect of culpability extensively in the definitive
guideline. The mere fact of association or the fact that one
sibling was older than another did not necessarily amount to
breach of trust in that context. The phrase plainly included
a relationship such as that which exists between a pupil and
a teacher, a priest and children in a school for those from
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disturbed backgrounds, or a scoutmaster and boys in his charge.
It may also include parental or quasi-parental relationships or
arise from an ad hoc situation, for example, where a late night
taxi driver took a lone female fare. What was necessary was a
close examination of the facts and clear justification given if
abuse of trust was to be found.
Comment:
This decision takes advances matters in relation to the
sentencing of historic offences, moving towards more principled
sentencing and remedying incorrect practice and guidance
given by the Sentencing Council. To that extent it is welcomed
and those involved in such cases ought to make themselves
familiar with – at least – the first part of the judgment dealing
with general guidance and principles. Where the judgment is
lacking is in relation to the meaning of “measured reference”
– we are no further forward in understanding how a court
should apply a new guideline to an old offence. It may be that
this concept is not capable of further articulation. If that is the
case, practitioners may continue to take cases to the Court of
Appeal on this point, being mindful of the tendency to impose
sentences at or close to that which is appropriate for a modern
offence.
Attorney General’s Reference (R. v Howard)
[2016] EWCA Crim 1511
Sharp LJ, Nicol and Garnham JJ
Under the unduly lenient sentence scheme, the Attorney
General referred a suspended sentence order of two years’
imprisonment suspended for two years with a supervision
requirement and a sexual harm prevention order imposed upon
H, the respondent, following guilty pleas to three counts of
sexual activity with a child.
Held, that the court did not for one moment, minimise the
serious nature of the offending, or the significance of it for V.
However, the court concluded, just, that while the sentence was
a lenient and compassionate one, it was not unduly lenient.
The proposition that the court should only grant leave in
exceptional circumstances, and not in borderline cases, as was
said by Lord Lane CJ in Attorney General's Reference (No.5 of
1989) 11 Cr. App. R. (S.) 489 remains good law. The application for
leave to refer is refused.
Comment:
The court’s comments as to the test for giving leave in reference
cases appears to be a shot across the bows, yet rather oddly, the
Attorney General’s Office has a very good record of cases given
leave, sentences deemed to be unduly lenient, and sentences
increased. Is this then a warning to Parliament, who recently
indicated an intention to extend the unduly lenient sentence
scheme?
To the extent that this represents guidance to the AGO and
the judiciary, more might have been said. There is of course a
gulf between a borderline case and one featuring exceptional
circumstances.

Copyright ©Thomson Reuters 2016. All Rights Reserved.
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R. v Khan [2016] EWCA Crim 1292
Bean LJ, Foskett and Hickinbottom JJ
The applicants, K1 and K2, a married couple had pleaded guilty
to insurance fraud and received 12 months’ imprisonment.
K1 suffered from a heart condition (for which he underwent
a quadruple heart bypass in 2010 and for which he was
taking medication), high blood pressure, high cholesterol
and borderline diabetes. Furthermore, he suffered from some
degree of claustrophobia and depression. K2 suffered from
osteoarthritis of the knees, problems with the joints in her feet
and gallstones. She too suffered from some claustrophobia
and low mood. K1 was K2’s registered carer, assisting her with
getting out of bed, dressing, bathing and taking her medication.
K1 and K2 challenged those sentences on the basis that they
were manifestly excessive, principally on the ground that the
judge had failed to properly account for their failing health.
K1 also submitted that there would be a breach of art.3 of the
European Convention on Human Rights if he was not released
immediately.
Held, refusing the applications, that there was no merit in the
submission in relation to art.3. It might well be appropriate to
allow some reduction from an otherwise appropriate sentence
where the impact of a sentence of imprisonment on an offender
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would be greater than on others (e.g. R. v Hall [2013] EWCA
Crim 82; [2013] 2 Cr. App. R. (S.) 68 (p.434) at [14]). That was
a matter which the judge in the instant case had specifically
taken into account. The court had made clear in Hall that the
sole circumstance in which release on art.3 grounds would be
necessary was if the mere fact of imprisonment would inevitably
expose the prisoner to inhuman or degrading treatment. In the
absence of evidence to the contrary, in sentencing an offender
to custody, a court could, and should, properly assume that
the particular prison would be able to deal with any medical
conditions or disabilities that a particular offender might have.
If the prison failed properly to treat a prisoner, then ordinarily
recourse would not be to the Court of Appeal (Criminal Division)
but initially by way of complaint to the prison. If the prison failed
to deal with such a complaint properly, then that failure might
be challenged elsewhere.
Comment:
This is further confirmation that the art.3 bar is set extremely
high. Further, as medical science advances and prisons become
more able to deal with ill health of prisoners, such complaints
are surely likely to decrease. The need for evidence in such cases
is underlined by the court, signalling a tighter restriction on such
mitigation.

LEGISLATIVE CHANGES
ELECTRONIC MONITORING: COMMUNITY ORDERS
AND SUSPENDED SENTENCE ORDERS
From 17 October 2016 to 13 October 2017 a pilot scheme
extending the electronic monitoring requirement available
under a community order or suspended sentence order is
in force. The pilot is in force in relation to: Birmingham and
Solihull; Black Country; Central and South West Staffordshire;
Coventry and Warwickshire; Leicestershire and Rutland; North
Staffordshire; Nottinghamshire, and South East Staffordshire.
The effect is to extend the requirement from merely monitoring
an offender’s compliance with other requirements to enable
the probation service to monitor an offender’s location. See SI
2016/962 for details.

such measures are for the purpose of preventing etc. the risk of
the offender not complying with any requirement imposed by or
under the relevant enactment. An LME order may have effect for
a maximum period of two years and may not be made against
an individual who is under the age of 18. An offender may
appeal against the making of an LME order as if the order were
a sentence passed for the trigger offence. Failure to comply with
the order is a criminal offence punishable by up to two years’
imprisonment (and 12 months in the magistrates’ court if the
increase in sentencing powers is commenced). Trigger offences
are those prescribed by the Secretary of State or under the EAA
1973 (except s.9(4)(b), NMWA 1998, G(L)A 2004 and attempts,
incitement, aiding and abetting etc. in relation to such offences.

LABOUR MARKET ENFORCEMENT ORDERS

ALCOHOL ABSTINENCE MONITORING
REQUIREMENT

From 25 November 2016, sections 20 to 24 of the Immigration
Act 2016 are in force. These provisions create the power to make
labour market enforcement orders on conviction. The order is
available where the offender has been convicted of a trigger
offence and the court considers it reasonable to do so. LME
orders may include prohibitions, restrictions or requirements if

There is an extension of both the term and the geographical
scope of the alcohol abstinence monitoring requirement. It has
been extended to central, east, north east, north, north west,
south, south east, south west and west London justice areas
only. The pilot now extends to 31 March 2017. Monitoring is by
transdermal tag, to measure the sweat of offender.
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SENTENCING COUNCIL
GUIDELINES
The Council published its definitive guideline on the
imposition of custody and community sentences, having made
amendments to it as a result of the consultation exercise.
Changes included guidance on factors relevant to the imposition
of a suspended sentence order and a shift in emphasis from
purely punitive requirements imposed as part of a community
order or suspended sentence order to include more prominent
mention of rehabilitative requirements. The guideline is to be
used from 1 February 2017

From 1 July 2016, the revised Dangerous Dogs Definitive
Guideline came into force.
The Council also published a draft guideline and consultation
paper on Breach Offences. The consultation runs until 25
January 2017 and we encourage readers to respond. The draft
guideline will cover breaches of community orders, suspended
sentences orders, post-release supervision, a range of behaviour
orders, notification requirements and the offence of failing to
surrender to bail.

ARTICLES
JOINT ENTERPRISE AFTER JOGEE:
IMPLICATIONS FOR SENTENCING
Introduction
Joint enterprise is a doctrine of criminal law which permits two
or more defendants to be convicted of the same criminal offence
in relation to the same incident, even where they had differing
types or levels of involvement in the incident. For centuries, it
has been an established and relatively uncontentious aspect of
the criminal law of England and Wales that an individual who
has intentionally assisted or encouraged another to commit an
offence can be held liable for that offence as a secondary party
or accessory; and that both individuals can be convicted even if
it is not known which of them committed the essential act and
which was the accessory.
However, the doctrine of joint enterprise has been subject
to widespread and vehement criticisms in recent years. The
criticisms have focused on what is said to be the potential for
individuals to be convicted and sentenced for the most serious
offences – including murder – on the basis of highly peripheral
involvement in the criminal acts. Until very recently, a particular
concern has been that form of joint enterprise commonly
referred to as ‘parasitic accessorial liability’. This form of
1

Institute for Criminal Policy Research, Birkbeck, University of
London.
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Dr. Jessica Jacobson1

accessorial or secondary liability had developed through case
law over the course of the past three decades,2 and related to
the situation in which two or more individuals together carried
out one offence, in the course of which one of them committed
a second offence which the other(s) had foreseen he might
commit. Thus at the heart of parasitic accessorial liability
was the principle that defendants’ liability could rest on their
foresight of a possible collateral offence committed by their
co-defendant.
In October 2015, a joint session of the UK Supreme Court
and Privy Council heard two appeals against joint enterprise
convictions for murder: R v Jogee and Ruddock v The Queen
(Jamaica).3 Both appeals were allowed, in a decision that
effectively abolished parasitic accessorial liability.4 In the
judgment handed down on 18 February 2016, it was stated
that the common law on joint enterprise had previously taken
a ‘wrong turn’: the courts should not have treated defendants’
foresight of an offence as equivalent to intent to assist that
offence, and this had had the effect of over-extending the scope
2 The most significant case having been Chan Wing-Siu v R. [1985] 1
AC 168.
3 [2016] UKSC 8; [2016] UKPC 7.
4 Jogee was subsequently cleared of murder but convicted of
manslaughter at a retrial.

Copyright ©Thomson Reuters 2016. All Rights Reserved.
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of secondary liability. The judgment was also critical of the way
in which ‘generalised and questionable policy arguments’ (para
79) had contributed to the development of the law.
Joint enterprise after Jogee
Following the Supreme Court’s judgment in Jogee, defendants
can be convicted as accessories to an offence only if they acted
to assist or encourage the commission of the crime with the
intent to do so; foresight of the offence is no longer as a matter
of law sufficient, but is merely evidence from which intent
can be inferred. The Supreme Court ruling does not have any
implications for cases in which two or more defendants are
prosecuted as joint principals: that is, where they are all held
directly responsible for the commission of the offence. It also
remains the case that a defendant can be found guilty on the
basis of being either a principal or an accessory, where it is not
possible to prove exactly what role in the offence the defendant
played.
Prior to Jogee, the concept of parasitic accessorial liability had
permitted defendants to be convicted of an offence in relation to
which they had no direct intent and no direct intent to assist or
encourage, and in the commission of which they had no direct
involvement. This was especially troubling in cases of murder,
where a higher threshold of culpability had to be satisfied for the
principal defendant to be found guilty (he must have killed with
intent to kill or cause serious injury) than for the accessory to be
found guilty (he could have simply foreseen that the principal
defendant might kill with intent to kill or cause serious injury).
The abolition of parasitic accessorial liability by the Supreme
Court is an important and overdue correction to the doctrine of
joint enterprise.
However, it is clear that many challenges remain in relation
to the prosecution of joint enterprise cases, and the full
implications of the Jogee ruling for determining the basis of
conviction are yet to be seen. While a defendant can now only
be convicted as an accessory if he has intended to assist or
encourage the offence, identifying what amounts to intent to
assist or encourage can be a difficult task. For example, the
Supreme Court made it clear that the while foresight should no
longer be regarded, in and of itself, ‘as an inevitable yardstick of
common purpose’, it nevertheless remains legitimate ‘to treat
[foresight] as evidence of intent’ (para 87; emphasis added). An
accessory’s knowledge of the essential matters or background
facts relating to the principal’s criminal act may therefore be
central to consideration of the accessory’s intent: for example,
‘Knowledge or ignorance that weapons generally, or a particular
weapon, is carried by D1 will be evidence going to what the
intention of D2 was, and may be irresistible evidence one way or
the other, but it is evidence and no more’ (para 98).5 Noting that
it is ‘doubtful’ that the Jogee ruling ‘has conclusively resolved
the problems that bedevilled this area of the law’, Ormerod
and Laird have examined the complexities of the relationship
between ‘intention’ and ‘foresight’.6

5	Since the Jogee ruling, the relevance of knowledge to consideration
of intent has been reiterated by the Court of Appeal in the case of R v
Anwar and others, [2016] EWCA Crim 551.
6 D. Ormerod and K. Laird (2016) ‘Jogee: not the end of a legal saga
but the start of one?’, Criminal Law Review, 8, 543-549.
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Sentencing in joint enterprise cases
After Jogee, there also remain some significant questions
about the sentencing of offenders in joint enterprise cases. The
numbers of such cases may decline to some extent as a result
of the abolition of parasitic accessorial liability, but there is no
doubt that the courts will continue to sentence large numbers
of cases in which multiple offenders have been convicted of the
same offence – whether as joint principals or on the basis that
one or more had acted (intentionally) to assist or encourage
the other(s). It is an uncontentious point that those convicted
offenders whose liability is simply and unequivocally accessorial
are likely to be less culpable than those convicted as principals;
but how can any such lesser culpability be assessed, and to
what extent should it be reflected in sentencing?
The mandatory life sentence in joint enterprise murder cases
The sentencing of offenders convicted of murder on a joint
enterprise basis has long been a particular concern among
critics of joint enterprise, who observe that the mandatory life
sentence for murder means that the judge has limited scope
to reflect in the sentence the lesser culpability of an accessory.
Nevertheless, while judges are required to pass a life sentence
on any accessory in a murder case, they have discretion over the
minimum term they impose, since the statutory ‘starting points’
for the tariff, as set out in Schedule 21 of the Criminal Justice
Act 2003, can be adjusted upwards or downwards in light of
aggravating and mitigating factors. Accordingly, the resultant
minimum term can be ‘of any length’, regardless of the starting
point (Schedule 21, paragraph 9).
The question that therefore arises is whether a given offender’s
lesser role in a murder, relative to that of any co-perpetrators,
can or should be treated as mitigation which would reduce the
minimum term. Offender role in relation to others is not included
among the (non-exhaustive) aggravating and mitigating factors
cited in Schedule 21 as relevant to the minimum term. The
general principle of accessorial liability, in the way in which it is
formalised in statute, would appear to preclude the treatment
of a secondary role as significant mitigation: paragraph 8
of the Accessories and Abettors Act 1861 states that anyone
who ‘shall aid, abet, counsel or procure the commission of
any indictable offence … shall be liable to be tried, indicted
and punished as a principal offender’ (emphasis added). That
the courts are expected to apply the ‘draconian’ Schedule 21
rules for minimum terms to individuals convicted of murder as
secondary parties, as they do to principals, has been noted by
Buxton7 with reference not just to the Accessories and Abettors
Act but also to the case of Sanchez.8 This case saw the Court of
Appeal substitute a short tariff imposed by the trial judge on an
accessory to murder with a considerably longer term.
In the absence of detailed data on sentences passed in joint
enterprise murder cases, it is not known whether judges do
in practice tend to impose broadly similar minimum terms on
principal and secondary parties. And while such an approach
would be lawful, whether it is fair is another and pressing
question that demands consideration. These issues also raises
broader questions concerning the sentencing of murder: most
fundamentally, whether the mandatory life sentence for murder

7 Buxton, R. (2016) ‘Jogee: upheaval in secondary liability for murder’,
Criminal Law Review, 5, 324-333.
8 R v Sanchez [2008] EWCA Crim 2936.
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should be reviewed, as has been urged by the Law Commission
among many others.9 The case for such a review is strengthened
by the finding of public attitude research that public support
for the sentence is by no means as high as politicians tend
to assume.10 Whether or not the mandatory life sentence is
retained, there is also a strong case for the introduction of a
sentencing guideline for murder which – as, for example, has
been argued by Fitz-Gibbon – could take a more comprehensive
approach to aggravation and mitigation than the ‘formulaic’
Schedule 21 allows.11
Sentencing in joint enterprise cases not involving murder
In the sentencing of joint enterprise cases involving offences
other than murder, judges potentially have more leeway to
reflect in sentencing each individual’s specific role in the offence,
since there is no mandatory life sentence. However, as in murder
cases with respect to the determination of the minimum term,
in non-murder cases the question arises of whether and to what
extent an individual’s accessory role should serve as mitigation,
especially in view of the statutory obligation on sentencers to
treat an accessory ‘as a principal offender’.
Sentencing Council guidelines are not consistent in how they
address the sentencing of co-perpetrators. The Overarching
Principles guideline on offence seriousness, issued by the
Sentencing Guidelines Council in 2004,12 describes group
offending (specifically, ‘Offenders operating in groups or gangs’)
as, in itself, an aggravating factor. However, a greater or lesser
role within a group is not cited as a source of aggravation or
mitigation. Ashworth has noted that the justification for treating
group offending as aggravation ‘probably lies in the greater
harm which it is believed to involve’ – for example, in terms of
fear caused to victims – although the guideline lists it among
‘factors indicating higher culpability’ rather than as a factor
associated with more serious harm.13
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The offence-specific guidelines produced by the Sentencing
Council present a variety of approaches to assessing culpability
of offenders who acted in conjunction with others. This is
evident, for example, in the Robbery guideline.14 With respect
to robberies that can be categorised as ‘professionally planned
commercial’ or ‘dwelling’, the offender’s role within a group is
cited as relevant to the determination (in Step One of decisionmaking) of overall culpability and thereby of offence category
and sentence starting point and range. Specifically, a ‘leading
role where offending is part of a group activity’ indicates higher
culpability; a ‘significant role’ medium culpability; and the
offender having ‘performed a limited function under direction’
or having been ‘involved through coercion, intimidation or
exploitation’ indicate lesser culpability. On the other hand, with
respect to ‘street and less sophisticated commercial robbery’,
only the last-named of these group-related factors (involvement
‘through coercion, intimidation or exploitation’) is listed as
relevant to offence category. Here, the offender’s ‘leading role’ in
a group is an aggravating factor to be considered as part of the
(Step Two) decision on what specific sentence should be passed
within the stipulated category.
The Burglary guideline, like Robbery, covers three types of
offence: aggravated, domestic and non-domestic burglary.15
For all three, an offender’s membership ‘of a group or gang’ is
a factor indicating higher culpability for the (Step One) purpose
of determining offence category; but role within the group
is not cited as relevant to category – with the exception that
being ‘exploited by others’ is said to indicate lower culpability.
Among the mitigating factors listed with respect to the (Step
Two) consideration of specific sentence, is ‘subordinate role
in a group or gang’. The Assault guideline, meanwhile, cites
‘leading role in group or gang’ and ‘subordinate role’ as factors
indicating higher and lower culpability, respectively, for the
purpose of determining offence category in the sentencing of
all six offences covered by the guideline. And for most offences
dealt with by the Sexual Offences guideline,16 ‘offender acts
together with others to commit the offence’ is deemed relevant
to overall culpability and thereby offence category, but offender
role relative to co-perpetrators is not included as a factor to be
considered at either Step One or Two of the decision-making
process.
Towards more consistent and principled sentencing in joint
enterprise cases?

9 Law Commission (2006) Murder, Manslaughter and Infanticide:
Project 6 of the Ninth Programme of Law Reform: Homicide, London:
TSO.
10 Mitchell, B. and Roberts, J.V. (2012) ‘Sentencing for Murder:
Exploring Public Knowledge and Public Opinion in England and
Wales’, British Journal of Criminology, 52, 141-158. It is interesting to
note that the same research found evidence of public resistance to
the notion that an accessory could be convicted of murder (separate
to the question of the sentencing) on the grounds of involvement in
the lethal act which fell short of physical participation (Mitchell, B.
and Roberts, J.V. (2010) Public Opinion and Sentencing for Murder: An
Empirical Investigation of Public Knowledge and Attitudes in England
and Wales, Coventry: Coventry University).
11 Fitz-Gibbon, K. (2016) ‘Minimum sentencing for murder in England
and Wales: A critical examination 10 years after the Criminal Justice
Act 2003’, Punishment and Society, 18 (1), 47-67.
12	Sentencing Guidelines Council (2004) Overarching Principles:
Seriousness - Guideline.
13 Ashworth, A. (2015) Sentencing and Criminal Justice, Sixth Edition
(Cambridge: Cambridge University Press), 170.
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At a time when the law governing the prosecution of secondary
parties has come under close scrutiny and undergone
significant change, it is important to examine the principle and
practice of sentencing in joint enterprise cases. Some of the
particular concerns about sentencing of accessories in murder
cases, which have a bearing on wider questions about the
sentencing of murder, have been briefly rehearsed above. The
preceding discussion has also demonstrated the notable lack of
consistency in the existing Sentencing Council guidance on the
sentencing of offenders who acted in groups. There would be
much merit to the development by the Sentencing Council of a
single, clear set of principles to guide sentencers in dealing with
accessorial liability and group offending more generally. Such
principles could, for example:

14	Sentencing Council (2016) Robbery: Definitive Guideline.
15	Sentencing Council (2011) Burglary Offences: Definitive Guideline.
16	Sentencing Council (2014) Sexual Offences: Definitive Guideline.
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•

Clarify the scope within existing legislation (Accessories
and Abettors Act 1861) and case law for reflecting
accessorial liability in sentencing.

•

Clarify the extent of mitigation which – with a view to
achieving proportionality and fairness – can potentially
be attached to accessorial liability, with respect to both
setting the minimum term in life sentences for murder and
determining sentence type and length in other cases;

•

Identify whether accessorial liability should be (in the
terminology of the current Sentencing Council offencespecific guidelines) a ‘Step One’ consideration with regard
to offence category or a ‘Step Two’ consideration with
regard to the specific sentence within the category;

•

Define the components of accessorial liability as they
pertain to sentencing, and as they relate to other
potentially mitigating ways of playing a lesser role in group
offending, such as involvement through intimidation or
coercion by others;

•

Determine the relationship or intersection between
aggravation reflecting the essential fact of group offending
and mitigation reflecting an accessorial (or other lesser)
role in the group.

A related and important consideration, which could also be
addressed through the development of principles for sentencing
group offences, is the difficulty faced by the sentencer if the
respective parts played by the different offenders remain
undefined at the point of conviction. As noted above, a failure to
disentangle defendants’ roles as principals or accessories does
not necessarily impede the prosecution case. Research by the
author and colleagues, involving a review of CPS files and court
transcripts from multi-defendant prosecutions for murder, section
18 assault and robbery, has pointed to the immensely complicated
and confused nature of many such cases. Often it is simply not
possible for the prosecution (and perhaps even the protagonists
themselves should they wish to do so) to produce a coherent

CONSISTENCY IN SENTENCING:
A RESEARCH PERSPECTIVE
Consistency in sentencing, or the extent to which ‘like cases are
treated alike’, is a fundamental element of the rule of law. In its
absence, essential principles underpinning the Criminal Justice
System, such as predictability, transparency, and in turn, trust,
are called into question. The importance of these principles
cannot be overstated, particularly in an era where public
institutions across the world face difficult questions around the
legitimacy of their conduct.
In light of the importance of consistency in sentencing as a core
tenet of Criminal Justice, together with the significance of new
sentencing guidelines, one would assume that this issue would
have attracted much research. However, we know little about
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account of exactly who did what to whom.17 Nevertheless, any
individual who is proven to have been involved in an offence as
either a principal or an accessory can be convicted of that offence.
At sentencing, any such lack of specificity over the offender’s role
necessarily limits the judge’s capacity to reflect the individual’s
level of culpability in the sentence passed. Case law suggests
that, in such a situation, the judge would be expected to sentence
the offender as an accessory, since any contested facts that are
adverse to the defendant must be proven to the criminal standard
of beyond reasonable doubt.18
A final consideration is the large potential for misunderstanding
over joint enterprise on the part of those who are convicted
under the doctrine and their families and friends, as well as on
the part of victims, victims’ supporters and the wider public.
Even if the Supreme Court judgment in Jogee goes some way
towards simplifying the law in this area, questions of how and
why principal and accessorial liability are ascribed remain
complex in terms of both legal doctrine and practical effect.
Moreover, it is likely that there will be continuing controversy
over joint enterprise as a general doctrine of criminal law, based
on the perception that the scope of accessorial liability is still
too wide, even with the abolition of its ‘parasitic’ form. In this
context, the importance of clarity in judges’ sentencing remarks
can hardly be over-stated. The Judicial College might consider
providing training on the most effective and appropriate ways
of conveying sentencing decisions in cases involving multiple
offenders – with a view to ensuring that defendants, victims
and all others concerned in such cases (including any reporters
covering them) have a clear understanding of the basis on which
each individual has been convicted and sentenced.
The author would like to thank Professor David Ormerod QC,
Professor Mike Hough, Amy Kirby, Gillian Hunter, Dr Antje du BoisPedain and Lyndon Harris for discussion and comments on earlier
drafts of this article.

17 Jacobson, J., Kirby, A. and Hunter, G. (2016) Joint Enterprise: Righting
a wrong turn?, Prison Reform Trust. This was an exploratory study of
the application of the doctrine of joint enterprise in the prosecution
of serious offences, conducted by the Institute for Criminal Policy
Research in partnership with the Prison Reform Trust, and funded by
the Nuffield Foundation.
18 For example, R v Kerrigan (1993) 14 Cr App R (S) 179; R v Davies
[2008] EWCA Crim 1055.

Jose Pina-Sanchez, University of Leeds

the true level of consistency. To date, only a handful of academic
studies have sought to explore the concept of consistency and
how it has been affected by the issue of definitive sentencing
guidelines (Fleetwood et al, 2015; Pina-Sánchez, 2015; PinaSánchez and Linacre, 2013, 2014; Raine and Dunstan, 2009;
and Roberts, 2013).
Until relatively recently, attention focused on the American
guidelines experience; the only similar process undertaken by
another Common Law jurisdiction. The operationalisation and
promotion of consistency by American guidelines has been
controversial, giving rise to a heated debate around their rigidity
and unanticipated consequences. In their most prescriptive
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form, some State guidelines determine specific sentence
outcomes based principally on the type of offence and the
criminal record of the offender; in what is commonly known as a
grid-based system.1
This simplification of the sentencing process has attracted
much criticism (Alschuler, 1991; Lowenthal, 1993; Schulhofer,
1991). Opposition to grid-based systems in England and
Wales was exemplified by the 2008 Sentencing Commission
Working Group, which firmly rejected the implementation
of grid-based guidelines (Ashworth and Roberts, 2013). In
fact, the Commission attempted to distance itself from the
American system by invoking a different view of the concept of
consistency, one that emphasises “consistency of approach” –
understood as the extent to which all judges follow the same
principles throughout the sentencing process - as opposed to
the “consistency of outcome” promoted in the US.
In short, consistency is a contested concept, set in an unclear
theoretical framework (Hofer et al, 1999; Pina-Sánchez and
Linacre, 2016; Sebba, 2013), where the purpose of research can
be quite often misunderstood or perceived to be ideologically
motivated. It has been argued that these types of issues
have actively discouraged research in the area (Engen, 2011).
The problem is further exacerbated when we consider the
methodological difficulties related to the measurement of such
an elusive concept.
In systems where there is considerable judicial discretion –
that is, where sentence outcomes are not entirely prescribed
by a numeric algorithm based on a finite list of variables
– it is impossible to escape the normative debate regarding
how to determine whether two cases are alike.2 This is an
essential requirement; not just to measure consistency but
also to determine the presence of discriminatory practices.
Without such caveats, we run the risk of attributing observed
differences in sentence outcomes to unwarranted disparities
in sentencing when, in fact, such sentences legitimately reflect
objective differences between cases. Furthermore, even if the
factual elements used to distinguish between cases could be
agreed upon, we would require a dataset large enough to be
representative of sentencing practices in England and Wales,
and specifically designed to capture all aggravating and
mitigating factors. Such methodological impasses have often
been invoked to question the validity of empirical studies on
consistency in sentencing, which seems to further discourage
interested researchers from carrying out further work on the
subject (Pina-Sánchez and Linacre, 2016).
Measuring the concept of consistency is difficult, but this does
not justify ignoring the issue. Such challenges should be both
welcomed and accounted for in academic endeavour. There are
several examples from other Social Science disciplines involving
similarly contentious concepts. For example, the measurement
of poverty, undertaken within disciplines like Social Policy or
Economics, is equally subject to controversy regarding the
nature of the concept (e.g., the debate around absolute vs
relative poverty, see Sen, 1983; and Townsend, 1985) and beset
by similar methodological challenges (for instance, how reliable
1	See for example the sentencing guideline currently in operation in
the State of Minnesota:
http://mn.gov/msgc-stat/documents/2016%20
Guidelines/2016%20Standard%20Grid.pdf.
2 Cole (1997) used the expression ‘the empty idea of sentencing
disparity’ to illustrate this methodological problem.
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are retrospective self-reports of dietary intake?). Despite these
hurdles, academic studies have managed to make significant
and tangible contributions.
In the absence of a proper academic debate on sentencing
consistency, dubious research finds its way into mainstream
media and the public consciousness uncontested. One
example stems from a Howard League investigation of the
geographical disparities in the use of custodial sentences
amongst magistrates’ courts. Their findings were picked up by
different media outlets, including BBC News3, which opened
with the headline: “Prison sentence “disparity' warning”. The
journalist noted how “Some magistrates' courts in England and
Wales are four times more likely to send offenders to prison than
others”; which the BBC legal affairs correspondent described
as a “postcode lottery in magistrates giving jail terms”. Such
sensationalist views are based on a difference of a mere five
percentage points between the court with the highest rate of
sentencing offenders to custody (Northamptonshire, where
6.5% of offenders are sentenced to custody) and that with the
lowest rate (Warwickshire with a custodial rate of just 1.5%).
This is just one of the many examples of news articles pointing
at unwarranted disparities in sentencing. The influence
that they can have on public views and trust in the Criminal
Justice System is hard to estimate, but clearly not positive.
Frustratingly, most of these news articles are based on
simplistic research findings. For instance, I wonder whether the
BBC legal correspondent considered that crimes sentenced in
Northamptonshire might be more serious than those sentenced
in Warwickshire.
It is of paramount importance that the academic community
addresses the study of consistency in sentencing. The new
sentencing guidelines have facilitated the work by providing a
list of variables (not comprehensive, but quite extensive) to be
considered by sentencers across the series of steps specified
within the guidelines. Moreover, new research tools, like
the Crown Court Sentencing Survey, are becoming publicly
available. This is a survey operated by the England and
Wales Sentencing Council from 2011 to 2015 to monitor the
performance of its guidelines. The dataset captures most cases
sentenced at the Crown Court, and its unprecedented detail
makes it a unique source of information.
Recent Findings
Recent work based on these new research tools has – at least
within the Crown Court – refuted the widespread view that
the system is characterised by strong disparities between
court locations. Pina-Sánchez and Linacre (2013) examined
differences in the length of custodial sentences for assault,
burglary, and robbery at multiple court locations. Importantly,
the authors accounted for legitimate discrepancies that could be
due to nine common aggravating and mitigating factors. They
found that only 1.8% of the disparities in custodial sentence
length for offences of assault were due to systematic differences
in sentencing between court locations. These figures rose
to 2.5% and 4.8% when looking at offences of burglary and
robbery, respectively. Nonetheless, they still suggest remarkable
levels of consistency in sentencing between courts.

3 http://www.bbc.com/ news/uk-22243680.

Copyright ©Thomson Reuters 2016. All Rights Reserved.

SENTENCING NEWS
The authors also assessed how aggravating and mitigating
factors were considered across court locations, and found that
most of them are applied quite consistently. The only exceptions
were the aggravating factors for a “sustained attack” and the
assault being perpetrated on a “vulnerable person”. In some
court locations these two factors attracted a harsher sentence
than in others although the differences were not large. To put
it in context, the average custodial sentence for cases of actual
bodily harm committed against a vulnerable victim was 8.6
months, with differences between some of the most divergent
court locations of plus or minus 1.3 months depending on where
was the offender sentenced.
Given the difficulty of accounting for all the factors considered
in each case, these findings should be interpreted as
approximations of the level of consistency in sentencing. It is
worth pointing out, however, that: a) in spite of their imperfect
nature, these results are substantially more robust than
any previous findings, and b) although not showing perfect
consistency, these results represent a much more positive
picture of the Criminal Justice System than previous research.
They are clearly at odds with the view of sentencing responding
to a “postcode lottery”.
This important message should be disseminated to counter
the damaging and widespread public views on sentencing
in particular, and on the Criminal Justice System in general.
Moreover, there are reasonable grounds to be optimistic about
the future. The Sentencing Council has a statutory duty to
review and reformulate old guidelines iteratively to improve
their applicability and effectiveness. Empirical research on
the process following the reformulation of the guidelines for
offences of assault (Pina Sánchez and Linacre, 2014; and PinaSánchez, 2015) demonstrates that the degree of consistency
increased after the new guidelines came into force. In addition,
forthcoming results based on the same dataset, but using
more refined statistical models shows that the probability
of an assault offender receiving a custodial sentence can be
predicted accurately based on the factual elements defining
the case 80.8% of the times. This points not just at the absence
of between court disparities, but at high levels of overall
consistency in sentencing.
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SENTENCING COUNCIL
CONSULTATION RESPONSE
A RESPONSE TO THE SENTENCING COUNCIL’S
CONSULTATION PAPER ON BREACH OFFENCES
INTRODUCTION
In 2016, the Sentencing Council opted to give itself a tough
year; guilty pleas, custody threshold and community sentences,
and in October 2016, the Council published its Breach Offences
Guideline Consultation. The consultation exercise opened on 25
October 2016 and closes on 25 January 2017, and the Council
encourages responses as to the content, structure, scope and
sentencing levels they propose in the draft guideline. This brief
article attempts to identify key areas which consultees may
wish to consider when responding to the consultation exercise.
Additionally, this article also identifies some overarching
questions as to the approach taken by the Council in producing
the draft guideline.
The body of the article is split over five sections: after making
some introductory remarks in section A, section B passes
general comment on the process of sentence determination
proposed by the guidelines. Section C comments briefly
on the orders which are included and excluded from the
guideline and appraises how the draft could be amended
so as to accommodate the introduction of further breach
offences after the definitive guideline is published. Section D
relies on the approach to sentencing sexual harm protection
orders suggested in the consultation paper to tease out a
potential inconsistency in the draft guidelines. Finally, we make
some concluding remarks in section E. The article engages
predominately with protective orders (non-molestation orders
and restraining orders); criminal behaviour orders (CBOs); and
sexual harm prevention orders (SHPOs). For convenience, these
are cumulatively referred to as preventive orders.
It is to be noted from the outset that the Council has in 2016
tackled three complex and challenging areas in guilty pleas,
imposition of custody and community sentences and now breach
offences. Irrespective of the tenor of consultees responses to
those consultations, the Council ought to be commended for
embarking on difficult work as opposed to merely churning out
offence-specific guidelines in the usual mould.

Rory Kelly and Lyndon Harris1a

THE APPROACH TO SENTENCE DETERMINATION
The factors at Step One and Step Two
As with all the offence-based guidelines, the draft wholly
adopts the Step by Step approach which is now familiar. In
brief, the court is to determine the level of harm and culpability
in an offence at Step One so as to establish a starting point for
sentencing; the court then considers aggravating and mitigating
factors at Step Two. Adopting this approach has the benefit of
allowing for consistency with the Council’s other guidelines; this
has obvious benefits in terms of ease of use by the courts and lay
users alike. Accordingly, it is readily apparent why the Council
chose this format.
The factors at Step One are given primacy as they determine
the range and starting point. Those at Step Two are limited to
making adjustments to that starting point. Accordingly, they
are of differing weight in relation to the impact on sentence
determination. Although a court has sufficient discretion to
impose the appropriate sentence to reflect all the factors –
“guidelines… are not to be regarded as tramlines”1 – it is implicit
that the Step One factors are more important and are intended
to have a greater impact. That is not necessarily objectionable,
however the Council may consider justifying the approach taken
more fully. Presently, it appears that the factors listed at Step
One are principally focused upon the severity of the breach and
the harm caused as a result of the breach. As a general point,
if the rationale for including those at Step One is that they are
the factors which the Council regard as most important to the
determination of the sentence, then perhaps the Council should
consult on it. At the very least, it seems appropriate for the
Council to justify such decisions. For the most part, this may well
be apparent, but acknowledging this issue in the consultation
might elicit direct responses about what factors are to be the
key ‘drivers’ of sentence determination in each instance, which is
surely beneficial to the Council.

1a DPhil Candidates, Centre for Criminology, University of Oxford.
1 For example, see R. v Smith [2016] EWCA Crim 1222 at [9].
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Additionally, it is noteworthy that the Step One culpability
factors describe the nature of the breach (flagrant, serious,
etc.) but the Council does not provide guidance on what might
constitute each. In the usual way, Step One factors are an
exclusive list (“The court should determine the offence category
with reference only to the factors listed in the tables below.”) but
the guideline then leaves the decision entirely to the sentencer
as to what constitutes a flagrant breach, or what constitutes
“very serious harm”. This is in line with other Council guidelines
(e.g. the Assault guideline does not define “injury serious in
the context of the offence”). A stark example is perhaps best
taken from the consideration of harm at Step One of the CBO
guideline. A breach of a CBO falls into the low harm category if
the “Breach causes little or no harm or distress”. This is merely
a description of the category type rather than a factor indicating
low harm and so it is unclear in fact where the line is drawn
between low, medium and high harm. While this may be in
accordance with the Council’s commitment to consistency of
approach (as opposed to outcome), additional guidance on this
point is plainly beneficial from both a theoretical and practical
standpoint.2 To continue the practical standpoint, the cost of
consistency with existing guidelines may well be inconsistencies
in how breach offences are sentenced – by way of example, the
repeated appeals in assault cases due to lack of examples in the
guideline. However, guidance from CA has been useful.
The authors suggest that it may be better to give examples to
avoid this issue, as this would be useful for all at first instance
and would inevitably avoid appeals.
Not only does this have limitations in terms of consistency
(e.g. different judges may regard the same breach as falling
within different harm and culpability categories, but the risk of
double counting is enlarged. Without additional guidance, it is
unclear what factors ought to be considered at Steph One and
so additional guidance would also reduce (or remove) the risk of
double counting which is readily apparent at present.
Culpability and Harm
Continuing the focus on culpability and harm, again, as with
most offence-based guidelines, the draft guidelines structure
Step One around these two factors. A recurring theme in Council
guidelines is not to define culpability and harm explicitly; this
is presumably because the Council does not regard it necessary
to do so. Parliament has not seen fit to do so either, even when
setting out a duty to structure guidelines around culpability and
harm (see CJA 2009 s.121(3)).

2 In this regard, it is right to note what are commonly envisaged as
the two components of proportionality – ordinal and cardinal. The
former is relative, ranking offence seriousness against other offences,
e.g. rape is more serious than shop theft, whereas the latter is
absolute, anchoring penalties against the seriousness of the offence,
e.g. the range for possession of a firearm is 2 years to 10 years. By
simply identifying the three levels or harm, without ‘anchoring’ them
in any way, the approach adopted by the Council is akin to ordinal
(but not cardinal) proportionality.
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The Sentencing Guidelines Council’s (SGC) Overarching
Principles: Seriousness Guideline (2004) sets out four levels
of culpability for the purposes of sentencing: intention,
recklessness, knowledge of specific risks but an absence
of intention, and negligence. It is clear then, that the SGC
construed culpability as an assessment of mens rea. This was
replicated in the Breach of an Anti-Social Behaviour Order
Definitive Guideline (2008), in which culpability is divided into
the degree to which the offender intended to breach the order,
and the degree to which harm was intended by the breach.
These were both guidelines produced by the predecessor to the
Council, the SGC, however the same approach was adopted
by the Council in their offence-based guidelines, for example
the Assault Definitive Guideline (2011), and most clearly in the
Environmental Offences Definitive Guideline (2014).3
Likewise, there is no explicit definition of culpability in the
draft guidelines. However, for preventive orders, category A
culpability requires, “flagrant, serious or persistent breach” and
category C culpability requires, “minor breach [or] breach just
short of reasonable excuse”. These factors are intended to act
as proxies for intent. When the rationale behind the factors in
culpability category A are set out in the consultation paper, it is
stated that they “represent deliberate intention to disregard the
order of the court”.
Use of such a proxy is problematic because a minor breach
could be intended by the recipient: By way of example, a person
subject to an SHPO could purposively miss a curfew requirement
they were subject to by one minute to prove a point. What
makes matters more problematic is that it is only stated in the
consultation paper, not the draft guidance, that these factors
are to act as proxies for intent. This heightens the risk of factors
speaking to harm and culpability being conflated. In other
words, it could prove hard to distinguish between a serious
breach (which speaks to culpability) and a breach causing
serious harm (which speaks to harm) without further guidance.
The risk of conflation is not only theoretically dissatisfying. A
conflation could affect the starting point for sentencing in Step
Two. An example will again be instructive. Person A has a CBO
which requires them not to enter the property of person B, the
person protected by the order. Person A, having gotten lost in
the rain at night, knocks on the door of Person B, to request
respite and ask directions. They do so not knowing that it is
person B’s house. In this example there would likely be a high
harm, but there would be a low culpability as the outcome was
wholly unintended and extraordinarily unlikely. If the person
was to be sentenced it would seem appropriate that they
would have a starting point of 12 weeks in custody (high harm,
low culpability). Yet knocking on the door could be taken to
constitute a serious breach which in the draft guidelines points
toward high culpability. This would mean the person would risk
3 Though we note that in the Sentencing Council’s 2014 guidelines
on sexual offences that culpability appears to focus on overarching
purpose as opposed to mens rea, see for example voyeurism. The
reason voyeurism is different may be because its mens rea is purpose:
the purpose of sexual gratification. By definition, every voyeur would
be highly culpable, if culpability only referred to mens rea. Perhaps
this speaks to the problem of having consistent approaches to
sentencing offences which are themselves so inconsistent. Though,
to be clear, we are of the view that this alone cannot justify a fluid
definition of a fundamental term like culpability.
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facing a starting point of 2 years in custody (high harm, high
culpability). This is a significant difference and a direct result of
ambiguities over the meaning of culpability in the consultation
paper and draft guidance.
Turning to harm, the criterion is, in essence, split over three
categories for each preventive order: serious, middling, or minor.
Such an approach is appreciable, but it would be instructive if
the Council provided examples of each category. In doing so,
it would likely be beneficial if the Council acknowledged the
different types of conditions that can be attached to preventive
orders. Preventive orders cannot only restrict the recipient
from engaging in the behaviour which led to the order being
imposed, but also activities which precede it. By way of example,
a CBO could prohibit breaking windows and also entering
an area of town where the recipient had previously broken
windows. Presumably, breaching a requirement aimed at the
behaviour which led to the order being imposed would likely
cause a higher harm than breaching a requirement aimed at a
preparatory behaviour. Acknowledgment of the different types
of conditions and their relationship to the harm done on breach
would thus be useful for the Council to acknowledge. Finally,
on harm, CJA 2003 s.143(1) requires consideration not only of
ham, but of foreseeable harm. As such, this ought to be explicitly
added to the draft guideline for the convenience of judges and
practitioners.
Further, the relationship between culpability and harm
in the draft guidelines on breach differs from that in the
aforementioned 2004 Seriousness Guideline. In the 2004
Guideline, culpability was seen as more important than harm
when assessing seriousness: “The culpability of the offender
in the particular circumstances of an individual case should be
the initial factor in determining the seriousness of an offence.”
Comparatively, harm and culpability appear to be of equal
weight in the draft guidelines. This can be inferred form the
tables at Step Two for each order. In each table the sentence for
a high culpability low harm; medium culpability medium harm;
and low culpability high harm breach are the same. If it is the
case that the relative weighting of harm and culpability has
changed, this should probably be explicitly stated by the Council
and reasons should be given.
These issues could all be resolved by the Council and would
require little more than explicit definitions of harm and
culpability along with examples. If the relationship between
harm and culpability, or the definition of either was to change,
this would merit comment from the Council.
Totality
Totality is, as the consultation paper notes, a crucial issue when
dealing with breaches of orders. Not only is the issue of great
importance when dealing with a breach which is also charged as
a separate criminal offence, but also where the offender falls to
be sentenced for multiple breaches.4
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There is the potential for the totality principle to cause a
troubling irony for three of the preventive orders: CBOs, nonmolestation order and restraining orders. These orders can be
imposed after patterns of deleterious behaviour have developed.
The rationale for imposition of the order thus rests on the
premise that the cumulative effect of a pattern of behaviour can
be more significant than each incident individually.4a If totality
was used so as to allow sentences for multiple breaches to run
concurrently, then the continuance of a pattern of behaviour
would arguably not result in an appropriate sanction when
considered in light of why the orders are imposed.
While the draft guideline reproduces material from the Totality
guideline, the Council could, and perhaps should, do more.
Currently, the draft guidance is of a very general nature and in
part simply describes the totality principle and the effect of the
legislation.5 While this alerts the court to the need to be mindful
of totality, it does little to guide the court on how to approach
the issue. To reduce the risk of such a divide between the
purpose of these orders and sentencing practice developing, the
Council could set out in some detail what the principle of totality
means when multiple breaches of an order have occurred and
when a breach constitutes an offence which the person is also
convicted of. Particularly in light of the point in the previous
paragraph, the Council should, we suggest, reconsider its
approach to totality in this draft guideline.
Totality is an exceptionally easy concept to articulate yet this
simplicity belies the complexity of applying the concept to realworld scenarios. It may be that the excerpts from the totality
guideline are as much guidance as can be provided on this issue
at this time. But in any event, the Council could acknowledge
the difficulties with providing such guidance and attempt to
provide more structure to an area of sentencing which currently
is really rather vague.

A DEFINITIVE GUIDELINE?
Orders included and excluded
The Council has chosen to focus on breach offences which
are imposed on conviction and not orders which are imposed
as standalone orders. For example, though there are draft
guidelines for breach of an SHPO, the offence of breaching a
sexual risk orders is not mentioned in either the draft guidelines
or the consultation paper. A conviction is not a prerequisite
for a sexual risk order to be imposed. It can be applied for by
the police, imposed in a magistrates’ court, and breach has a
maximum sentence of 5 years’ imprisonment.6 Similarly, the
4a The authors note that CBOs cannot only be imposed following a
sustained course of conduct. See further, Janes (John) [2016] EWCA
Crim 676.
5 The Council describe the totality principle as comprising “…two
elements:
1. all courts, when sentencing for more than a single offence, should pass a total

sentence which reflects all the o ending behaviour before it and is just and
proportionate. This is so whether the sentences are structured as concurrent
or consecutive. Therefore, concurrent sentences will ordinarily be longer than
a single sentence for a single offence.

4 As context, the average number of breaches for an ASBO which was
beached between 2000 and 2007 was 4.1. Gavin Berman, Anti-social
Behaviour Order Statistics (2009, HoC Library), p. 15.
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2. it is usually impossible to arrive at a just and proportionate sentence for
multiple offending simply by adding together notional single sentences. It
is necessary to address the o ending behaviour, together with the factors
personal to the offender as a whole.” See TICs and Totality Guideline, p.5.

6	Sexual Offences Act 2003 ss. 122A-122K.
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Council explicitly sets out that the guidelines for breach of
a protective order apply to the offence in section 5(5) of the
Protection from Harassment Act 1997, but do not mention
section 5(A)(2) (breach of restraining order on acquittal). The
effect of this is that the guidelines would apply to breach of
a restraining order that was imposed on conviction, but not
breach of an order that was granted on acquittal. Furthermore,
a reason given by the Council for not providing guidelines for
Domestic Violence Prevention Orders, is that, “[the] Order is not
made on conviction of an offence.”
That an order was granted on acquittal or in different
proceedings, as opposed to on conviction, does not undermine
that breach of it is an offence. As such, the Council should
explain why offences that follow preventive orders granted
on conviction are included, but offences of breaching other
preventive orders are not.
The Council have included a list of analogous orders in the draft
guidelines. This approach is wholly sensible because it saves
from having to set out specific guidelines for every preventive
order. The list is based on orders which are analogous to
the CBO because, “breaches all involve some form of public
nuisance, and share similar features to criminal behaviour
orders”. A degree of inconsistency with the aforementioned
focus on orders which are granted on conviction is created
by this approach. For example, the list includes Public Space
Protection Orders. These order are not imposed on an individual
following conviction, but by a local authority over a public
space.7 The other effect of this approach is that the preventive
orders which can be dealt with by the guidelines are quite
restricted. For example, slavery and trafficking prevention orders
can be imposed on conviction and breach is an offence.8 But,
because the behaviours they target are substantively different
than that of CBOs, they cannot be included on the list.
Analogous orders could instead be included because they
have a form similar to the preventive orders dealt with in the
guidelines, instead of because they target similar behaviour to
the CBO. The requisite form could be that the order is a two-step
prohibition: the order is granted in one hearing, and a later
breach of it constitutes a criminal offence.9 If the Council remain
intent on only including orders on conviction, this could also be
a stated basis for treating an order as analogous.
Keeping the guideline up to date
Even if amended as suggested above, the breach guideline would
likely not stay ‘definitive’ for long. New preventive orders continue
to be consulted on and introduced. By way of example, the
Home Office are at the time of publication analysing responses
to their consultation on introducing a stalking protection order.10
In light of this, the Council could consider amending their annex
on analogous orders at six-monthly intervals to future-proof
the guidelines.11 Future-proofing could be achieved by setting
out that analogous orders are either those which are included
7 Anti-social, Crime and Policing Act 2014 s.59.
8 Modern Slavery Act 2015 s.8.
9 The term “Two-Step prohibition” was initially coined by A.P. Simester
and A. von Hirsch, Crimes, Harms and Wrongs: on the principle of
Criminalisation (Hart Publishing, 2011) ch. 12.
10 Home Office, Introducing a Stalking Protection Order (December
2015) <https://www.gov.uk/government/consultations/introducinga-stalking-protection-order> (accessed, 20 November 2016).
11 This would be in line with the timetable for amending the Criminal
Practice Directions and Criminal Procedure Rules.
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on the list or which have the same form as the CBO. As above,
this would entail the orders being two-step prohibitions, breach
of which is a criminal offence. Adding this second route for an
order to be considered to be analogous, would save the Council
having to choose between amending the guidelines repeatedly
and leaving practitioners and judges without guidance for new
analogous orders.

SEXUAL HARM PROTECTION ORDERS AND
INHERENT HARMS
This section addresses some concerns predicated on the approach
to setting sentencing levels for breach of SHPOs outlined in the
draft guidelines. The concerns are not with the approach to setting
sentencing levels with SHPOs per se, but with inconsistencies
between the approach for SHPOs and other orders in the draft
guidelines. As such, before engaging with SHPOs directly,
comment needs to be made on the role of statutory maxima in
setting sentencing levels in the draft guideline. Throughout the
consultation paper, the Council emphasises the need to have the
statutory maxima for breach offences reflected in the guideline.
The reason given for this is,
“some breach offences were attracting sentences much
lower than the statutory maximum provides for, either due
to no existing guidance being available or because existing
guidance did not address offences at the upper end of
seriousness.”
The effect of this approach is that breach of offences with a
maximum sentence of 5 years’ imprisonment tend to have a
starting point of 2 years’ in custody for high culpability and high
harm breaches. This allows for a category range of 1-4 years
in custody. Both breach of a non-molestation order and of a
restraining order follow this model.
The Council’s willingness to break from existing guidelines to
set sentencing levels by reference to statutory maxima is patent.
The definitive guideline for breach of an ASBO has a starting
point of 26 weeks in custody for a high harm and high culpability
breach.12 The sentencing range for the category is “custody
theshold-2 years in custody”.13
The consultation paper produces draft guidelines for the CBO
(the successor to the ASBO on conviction). Like its predecessor,
the CBO has a maximum sentence of 5 years’ imprisonment,14
yet the starting point for a high culpability and high harm
breach of a CBO in the draft guidelines is 2 years in custody and
the sentencing range for the category is 1-4 years in custody.
This is a fourfold increase in starting point for an offence which
is materially the same.
The problem arises in the context of SHPOs. Breach of an SHPO,
as with the above orders, has a maximum sentence of 5 years’
imprisonment. Given the Council’s commitment to having the
draft guidelines reflect the statutory maxima, it would seem
logical that the starting point for a high culpability and high

12 Though the table refers to seriousness, earlier in the guidelines it is
made clear that seriousness is itself measured by assessing harm
and culpability. Sentencing Guidelines Council, Breach of an AntiSocial Behaviour Order: Definitive Guideline (2008) pp. 3-4.
13 Ibid p. 9.
14 Anti-social, Crime and Policing Act 2014 s.30.
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harm breach of a SHPO would be 2 years’ imprisonment.
However, the starting point is 3 years’ and the sentencing range
for the category is from 2 years to 4 years 6 months in custody.
This increase is due to the guideline for breaching an SHPO not
only being shaped by the statutory maxima:
“The Council took the view that the sentence ranges should
reflect the statutory maximum for this offence and the serious
harm inherent in a breach of a sexual harm prevention order,
and that the sentence ranges for this breach should be the
highest of all breach offences within the draft guideline.”
(emphasis added)
It is questionable whether the guidelines can be shaped both by
the statutory maximum and the Council’s views on the “inherent
harm” of particular breaches. If statutory maxima are to be
central, surely they ought to not only be a means of raising the
starting points of sentencing for breach offences, but instead be
a means of setting them. The place for recognising any “inherent
harm” that makes breach of an SHPO more deleterious would
then be Parliament. This recognition would come in the form
of increasing the maximum sentence for breach of an SHPO.
Unless Parliament does increase the sentence for breach of an
SHPO, the Council ought to bring the draft guideline for breach
of an SHPO into line with other breach offences which have a
maximum sentence of five years’ imprisonment, if it is to respect
statutory maxima.
Comparatively, if the sentencing levels in the guideline are to be
shaped by the level of “inherent harm” for breach of each order,
this should be consistently applied. Presumably, the inherent
harm in breach of an SHPO relates to the behaviour that is
targeted by the order: sexual harm. However, if the Council is of
the view that a heightened level of inherent harm should raise
the starting points on breach, then surely the inverse is also true.
In other words, if breach of an order has a lower level of inherent
harm, due to the behaviour it targets, then surely this should
work to lower the starting points for sentencing. However, as set
out above, the starting point of a high culpability and high harm
breach of a CBO is quadruple that for the ASBO. This is despite
anti-social behaviour surely having a relatively low degree of
inherent harm: it includes non-criminal acts. Furthermore, no
mention is made of the degree of inherent harm affecting the
sentencing levels for breach of a CBO in the consultation paper.
The inconsistencies in the approaches which influence the
starting points for sentencing breaches of preventative orders
are not only problematic per se. Where the level of inherent
harm in a behaviour is high, the SHPO, this is explicitly used
to shape the sentencing levels in the guidelines. Yet, where
the level of inherent harm is presumably lower, the CBO, the
guidelines are only explicitly shaped by the statutory maximum.
On both occasions the chosen approach works to increase
the sentencing levels for breach. Though the approaches are
inconsistent, there is a consistent effect of justifying higher
starting point for sentencing breaches.
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The Council should move to have greater consistency in its
approach to setting sentencing levels in its breach guidelines.
This would appear to leave two options either structuring all
of the guidelines around their respective statutory maximum
only or including an assessment of the degree of inherent harm
for every breach offence. Other commentators will likely have
views on which would be more appropriate, this section has
merely noted and problematised the inconstencies in the draft
guidelines.
As a practical point, it is noted that if the inherent harm of
breach does become a factor, this could lead to problematic
questions about breach of which orders are more inherently
harmful. Would breach of a female genital mutilation protection
order be as inherently harmful as breach of an SHPO? What of
breaching a serious crime prevention order? The latter can apply
to ‘offences’ ranging from conducting oneself in a way likely to
facilitate another to conspire to offer to supply a psychoactive
substance to offences including armed robbery.15

CONCLUDING REMARKS
The Council’s draft is a welcome addition to the current suite
of sentencing guidelines and will bring a degree of consistency
to the sentencing of breach of orders, particularly the breach
of preventive orders, which is currently lacking. However, as is
evident from the foregoing, there are some key points on which
the Council could provide additional guidance and information
to users of the guideline which would, we consider, improve the
guideline from both a practical and theoretical standpoint.
We regard the draft guideline as a strong starting point for
discussion as to the way in which sentencers ought to approach
the task of sentencing such offences. Consultation respondents
will no doubt have other suggestions for the Council, on both the
approach adopted and the sentencing levels contained within
the guideline. The Council always insist that their consultation
exercises are “real”. Such has, we suggest, always been evident
(see for example the recent Response to Consultation in respect
of the Imposition of Custodial and Community Sentences
Guideline) and therefore readers are encouraged to respond to
this consultation exercise. We congratulate the Council on their
draft guideline and consider that, with some amendments, the
guideline will bring structure, clarity and consistency to this area
of sentencing.

15 This remarkable degree of inchoateness is due to culmination of
three factors: the wording of section 2 of the Serious Crime Act 2007
referring to serious crimes including a person who “has conducted
himself in a way that was likely to facilitate the commission by
himself or another person of a serious offence”; schedule 1 which
lists inchoate offences of other offence listed when defining “serious
offence” and the inchoate drafting of substantive offences which
have since been added to the schedule.
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A CALL FOR SUBMISSIONS
Submissions of articles for Sentencing News are more than
welcome. Of particular interest are submissions relating
to sentencing reform and Sentencing Council consultation
responses. Please see this latest issue for an example of a
joint response authored by the CBA. Submissions should be
directed to lyndon.harris@worc.ox.ac.uk. All submissions and
suggestions will be gratefully received.
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